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Peculiar Juriſdiction, Sr. 


HEN the Maſter of 7rjnity-College in 
> # Cambridge publiſh'd the laſt Edition of 
E his Propoſals, he, or ſome one for him, 
joyn'd to that Piece a moſt Yirwlent Libel 
ſubſcrib'd J. E. a pretended Member of 
ce ſame College, and entitled, A full Au- 
Hr ſwer to all the Remarks Of a late phle- 
— cr The Remarks which this J. E. un- 
dertakes to anſwer, had ſome time before been made and 
publiſh'd upon the foreſaid Fropoſals by the Learned Dr. Mid- 
dleton, which cou'd be no Secret to the Matter of Tm. 
He on the very Day when thoſe Remarks were firſt pub- 
liſh'd here in Cambridge, was aſſur'd by Mr. FP. Chaplain 
then to the Lord Chancellor, now to the King, a Perſon of 
undoubted Credit, and who very well knew the Truth of 
what he ſaid, That they were not written by Dr. C. And ſe- 
veral Perſons who are ſuppos d to have been employ'd by 
the Maſter to enquire into this Matter, had the like Aſ- 
ſurances grven them, That Dr. Middleton, and he only, was 
the Author, However, the pretended J. E. took this Oc- 
A 2 caſion 


eaſion to fall exceeding foul upon one of the Profeſſors in 
the Univerſity, and a Senior Fellow of 7rinitz-College, one 
unconcern'd 1n the Diſpute, and indeed unacquainted with 
the Subject Matter of it; but he had greatly incurr'd the 
Maſter's Diſpleaſure by frequent Oppoſition to his Pro- 
ccedings in the College, and much more, as tis ſuppos'd, 
tors having, in Concurrence with many other worthy 
Members of the ſame College, petition'd the King for the 
Appointment of an Ordinary Viſitor, and had not long 
before been twice in London earneſtly ſoliciting the Dit- 

atch of that Petition. This Man, who had always lead an 
irreproachable Life, and hitherto enjoy'd an unblemiſh'd 
Reputation, being remarkable, if for any Thing, on Ac- 
count of ſuch Moral Qualities as are directly oppoſite tg 
thoſe which the Author of this Libel hath aſſign'd him, 
not a little ſurpriz'd and ftartled to fee himſelf aſpers'd 
upon a groundleſs Pretence, with the fouleſt Calumnies 
that Malice could invent, immediately apply'd himſelf for 
Juſtice where the Statutes of his College direct him to ſeek 


but to little Purpoſe : Upon the third Repulſe, he made 
his Complaint to the Vice-Chancellor, who by the Statutes of 
the Univerſity, which are of a later Date than thoſe of 
his College, is empower'd and oblig'd to Hear and Determine 
all Cauſes of Complaint, that ſhall ariſe between any Members of 
the Univerſity whatſoever. 

THe Vice-Chancellor hereupon aſſembled all the Heads of 
Colleges that were then in the Univerſity ; who all then 
unanimouſly, © Declar'd and Pronounc'd the ſaid Book 
<© to be a moſt virulent and ſcandalous Libel, highly injurious 
© to the Complainant, contrary to good Manners, and 
© a notorious Violation of the Statutes: and Diſcipline of 
ce this Univerſity; > Reſolving withal, © Thar as ſoon 


© ſuch Cenſure upon the Offender as the Hatutes of this 
4 Univerſity in this Caſe do appoint. ” 

THE Act of Indemnity intervening before any Legal Dif- 
covery was made of the Author, all that could be further 
done in this Caſe, was to 1 the injur'd Perſon's Re- 
8 the doing of which, he had, as he conceiv'd, 

Il a Right to demand; Wherefore on the 24th of _— 

er 


it at the firſt Inſtance. This he did four ſeveral Times, 


cc as the Author of the ſaid Libel could be diſcover'd, 
© rhey would do Fuſtice to the ſaid Complainant, by inflicting. 


i 
*, 
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Ger laft he appear'd in the Nee-Chancellers Court, where he 
exhibited a Copy of the foregoing Cenſure, and deſir'd that 
it might be read, which being done by the Yicechancellor's 
Order; the Complainant thereupon, addreſſing himſelf 
to the Yice-CEancelor, implor d the Judici Officium, and de- 
ſir d, That Right and Fuſtice might be done him, PFetiis Jus - 
Fuſtitiam ſibi fieri, according to the Reſolution taken by the 
Vice-Chancellor and the Heads when they paſs'd this Cen- 
ſure. 

Uro this Motion the V7ce-Chancellor appointed a Promotor 
Officij to proſecute the Cauſe ; and decreed, That ſuch Per- 
ſons ſhould be ſummon'd to appear, as were thought ca- 


ble of giving Information concerning the Writing, 


rinting, and Publiſhing the ſaid Libel. 

SEVERAL Perſons were then upon the Place, as th 
ſtill are, ſuppos'd to be well able to give ſuch Information, 
and among them there were thoſe who had in publick 
Company declar'd beforehand, That ſuch a Libel was wri- 
ting, and againſt whom it was to be written, told ſome 


of the Contents of it, and nam'd the very Perſon who was 


Commiſſton'd to publiſh the Title in London, and who, as 
tis credibly reported, actually did overlook the Preſs; 


which Perſon likewiſe then —_ and is now, as.I ſuppoſe, 


reſident in the Univerſity. Theſe in all Likelihood, were 
able to give ſome Account of the Author. 

HowEveER it was thought adviſeable to ſummon the 
Maſter of Trinity-College in the firſt Place, which might 


prevent giving the like Trouble to others. He doubtleſs. 


could tell who this pretended J. E. was, ſince it could 
not be ſuppos d that the Libel was joyn'd to the Propo- 


ſals without his Conſent. And the Maſter muſt be well 


acquainted with 1 E. ſince it appear'd from ſeveral 
Paſſages in the Libel, that J. E. knew more of the 
Maſter than all the World did beſides. In ſhort ; they 
were generally ſuſpected to be one and the ſame Per- 
ſon. If that Suſpicion was ill-grounded, the Maſter 
had now a fair Opportunity to clear himſelf, withont 
being brought to a formal Tryal, by producing this 
J. E. If he were Guilty, he had a like Opportunity 
to put an End to this troubleſome Affair, by an Inge- 


nuous Acknowledgment of the Wrong he had done, 


which would have been then made by him with a much 


better. 


better Grace, than when he ſhall be forc'd to it upon 
a Publick Conviction. ; 

Hz receiv'd the Summons like one diſpos'd to obey 
them, but went for London in two or three Days; it 
had indeed been given out before, that he deſign'd ſuch 
a Journey, which was the Reaſon why the [Ao ena 
were ſerv'd upon him at that Time, wiz. on the 2xſt 
of December, but it was likewiſe faid, that he would 
return in a Week or Nine Days, which yet he did 
not, till long afterwards. On the Day appointed for 
his Appearance, wiz. Jan. 1). When the Court was fate 
and expected him, a Letter was produc'd from the moſt 
Honourable the Lord Chamberlain, directed, as 'tis faid, 
to the Maſter himſelf, and requiring his Attendance on 
His Majeſty's Service, to which the Vicechancellor paid fo 
great a Regard, that he adjourn'd all further Proceed- 
ing in this Cauſe to the 16th of February. But on the 
g9th of that Month a Rule of Cort from the King's-Bench 
was ſerv'd upon the Deputy Vicechancellor and other 
Perſons concern'd, inhibiting all further Proceedings, 
till Cauſe was ſhewn why a Fobibition ought not to 

ranted, and for this the 24 Day of the approaching 

erm was aſſign'd. 

Wrar the Suggeſtions were, upon which this Rule 
was precur'd, I know not; nor can I pretend to tell 
what will be offer'd in anſwer to them; or whether or 
no it will be adviſeable to give any Anſwer at all. The 
Reader will ſoon perceive what would be the Opinion 
of Foreign Lawyers upon this latter Queſtion. But hay- 
ing the Honour to be a Member of this Univerſicy, and 
as ſuch bound upon all Occaſions to defend, fo far as I 
lawfully may, its Rights, Privileges and Immunities, re- 

atus & non rogatus, 1 ſhall take the Liberty, as I hope 
may without Offence to any, to plead for its Indepen- 
dent Furiſdiflion, the moſt valuable as well as the moft 
inconteſtable of all our Rights, againſt any thing that 
has been ſaid or done in Diminution of them by pri- 
vate Perſons : Having likewiſe fome Knowledge of the 
Caſe, and no ſmall Concern in it, I ſhall examine what 
ſome of our own Members have objected againſt the 
Proceedings upon it: I do not however blame thoſe Gen- 
tlemen, for giving their Opinions before they are ask'd, 
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it being much the ſame with what I am about to do 
myſelf. Nor indeed can I in Juſtice impure this Readi- 
neſs of theirs to any other Cauſe ſo much as their Zeal 
for the Honour of our common Mother, which in their 
Apprehenſion was like to receive ſome Blemiſh, ſhould 
the Courſe that was begun be purſu'd, It muſt be own- 
ed that they are under no Suſpicion of favouring the 
ſuppos'd Criminal, who has not the Good Fortune to have 
many Partiſans whereſoever he is known ; much leſs ot 
Patronizing the Crime he is like to be charg'd with, 
which, I queſtion not, but as Men of Probity and Ho- 
nour, they utterly abominate, I do not ſay this in Com- 
plement to them, ſince not one Man, that I can hear 
of, has yet been found ſo deſtitute of common Honeſty 
and void of Shame, as to open his Mouth in Excuſe 
of that Crime. 

Tur Univerſities of England, like thoſe of all other Coun- 
tries in the Chriſtian World, have from the Time of their 
Foundation to this Day, had a peculiar Juriſdiction eſta- 
bliſh'd within themſelves, in order to Determine ſeveral 
Sores of Cauſes, whereof that of Injuries hath ever been one, 
in which any of their own Members, or thoſe retain'd in 
their Service, or ſuch as otherwiſe parrake of their Privi- 
lege, are Parties, whether as Plaintiffs or Defendants. This 
Juriſdiction hath always been independant upon the Or- 
dinary Courts cf Juſtice, and Subject to no Controul, 
bur theirs only, who are inveſted with the Sovereign 
Authority. 

ALL this, as to our Engliſh Univerſities, may upon Oc- 
caſion be made appear from many Royal Charters, which 
have been confirm'd by Act of Parliament. 

THe Charters granted by ſeveral Princes of this Realm 
to the Univerſity of Cambridge, by Queen Elizabeth in par- 
ticular, empower the Chancellor or his Deputy, to hold 
a Court of Record at what Time, and in what Place ſoever 
he ſhall think fit, within the Town or Suburbs of Cam- 
bridge; and therein to take Cognizance of all Perſonal 
Actions, as well of Debt, Accounts, or any Contract 
whatſoever, and of Injuries as of Treſpaſs, Miſdemea- 
nor, 88 of the Peace, Mabime and Felony only ex- 
cepte 


Tur 
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Tue Judge of this Court hath Power to 2 the 
Parties to appear before him, and ſubmit to the Sentence 
he ſhall pronounce, upon Pain of Fines, Impriſonment; or 
Expulſioa. The Mayor of the Town and Sheriff of the 
County are bound to receive into their reſpective Priſons 
Delinquents committed by him, and not to releaſe them, 
but by his Order. No Appeal lies from his Sentence, but 
to the Senate of the Univerſity. None from that, : unleſs it 
be to the King in Parliament. The Chief Juſtices and o- 
ther Judges of the King's Bench, and Common-Pleas, are com- 
manded to allow of theſe Proceedings without Difficulty or 
Impeachment. All Judges and other Magiſtrates whatſo- 
ever are forbid to intermeddle in them, or to call the Par- 
ties before them. All and ſingular Writs iſſu'd out to that 
Purpoſe, are declar'd to be ip/ſo jure Null. It is provided 
likewiſe, That no Forfeiture of theſe Rights, Privileges 
and Immunities ſhall be incurr'd by any Diſuſe or Abuſe 
ot them. 

War hath been now ſaid, is taken from the Charter 
granted by Queen Elizabeth in the zd Year of her Reign, 
which together with the N Charters, or Letters Fu- 
rents, were confirm'd by the Parliament in the 1th of the 
ſame Reign. When it was Enacted, That they ſhould be 
thenceforth Good, Effectual, and Available in Law, to 
c all Intents, Conſtructions and Purpoſes— after and ac- 
* cording to the Form, Words, Sentences and true Mean- 
« ing of every of the ſame, as amply, fully, and largely, 
<c as if the ſame Letters Patents were recited Verbatim in that 
Act of Parliament, any Thing to the contrary in any 
« wiſe notwithſtanding. ” 

From hence it is eaſy to perceive what little Hopes a 
Member of this Univerſity can have of obtaining a No- 
bibition from the Courts above in any Cauſe like that now 
depending before the Vicechancellor. 

HIS is not all, tor ſuch a Member has not only Rea- 
ſon to deſpair of ſucceeding in an Attempt of that Kind, 
but is utterly diſabled from making the Attempt, and, 
which is more, every one that ever hath been a Mem- 
ber of this Univerſity, is under the ſame Diſability. He can 
neither move for a Hrobibition nor give his Advice or Conſent 
to ſi ch a Motion, the Thing mov'd tor, being directly con- 


tracy to che chief of thoſe Privileges, which they that have 
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taken — _ 11 10 ny — are — — 
taue comſilio, ſo ar they. . ive. Such as have taken 
1 E — c do well to remember, that at 
their Admiſſion to every Degree, they bound themſelves 
by Oath to renounce. any Privi es of heir ou, ſo far as they 
are inconſiſtent with the Privileges and Statutes the Ui 


Teri). e Ci A2 

2 other Countries a ſimple Oath of Obedience to the 
Academical Re#or, like that Part of ours which every 
Scholar takes at his firſt Entrance into the Univerh- 
ty, That: he will obey the Chancellor. and Vice-Chancellor. qua- 
tenus jus faſque erir, ſuch an Oath, I'day, is thought 
Abroad to be a ſufficient Reſtraint upon thoſe who have 
taken it, from, applying themſelves to any other Fud;- 
catures than that, of the Body to which they belong; 
and who can doubt but that it indiſpenſably - obliges 
them to Obedience, when ſummon'd to appear before 
their Superiors? Foreign Lawyers go further, and at- 
firm that in Caſe any Member of a Univerſity ſhall but 
ſubmir himſelf to another Judicature, the Rector by vir- 
tue of this Oath may, and ought: to inhibit. the Proceed- 
ing, and call the Cauſe before himſelf. Haber ' bac Sen- 
tentia — dubij (lays Liebent bai _ Marth. Stepba- 
mus) proprer Furamentum Rectori præſtum, i fudioſus 
ſeculari A frat ſe ſubmittat, Race illi — + — 
ſam ab illo magiſtratu a vocare & poteſt & debet. Rebuffus had 
before maintain d the ſame Opinion, in regard to Cauſes 
that are proper for the Kedor's Cognizance, and that up- 
on the ſame Ground, wiz. Ratione Furamenti, quod. illi prefti- 
terunt, c ſe adftrinxerunt,, In the Univerſity of Pars there 
are diſtin& Juriſdictions belonging to every Nation and 
every Faculty apart, like thoſe of our Colleges: One that 
finds himſelt to be aggriey'd, may, according to the laſt nam- 
ed — 2 2 from a Sentence paſs'd in any of thoſe 
particular Bodies, but then it muſt be to the Univerſity, and 
trom thence there lies no Appeal to any Tribunal whatſo- 
ever, it being there — a monſtrous Act, whereby the 
Guilt of Perjury is incurr'd, to appeal from the Univerſity, 
tho” it were to the Parliament, A Facultatis ſeu, Nations Senten- 
ta licet gravato ad Univerſitatem appellare, ſed ab Univerſuate non 
licet appellare ; & pro monſtro olim habebat Univer/itas quod 
#ppellaretur ttiam ad Senatum, cum hom ſint appellantes. 


Hers 


(to) 

Hr ſuch as are apt to caſt an envious Eye upon theſo 
Privileges and Immunities, which have been granted to our 
Evgliſb Univerſities by Sovereign Authority, may be pleas'd 
to obſerve, That thoſe: Privileges, great as they are, can- 
not be reckon'd among the many particular Advantages by 
which theſe are diſtinguiſh'd from all other Univyer/iries in 
the World, being in Truth no more than is neceſſary to 
capacitate them tor fuch Services, as they have on all 
Occaſions, and in all difficult Times, render'd to this 
Church and Nation; for which Services they in return 
have receiv'd from our Princes, from our Nobles, and qur 
Gentry, and above all trem thoſe many Venerable Prelates, 
who in former Ages adorn'd this National Church, fuch 
ſignal Marks of Benevolence and Favour, that no other 

Jniverſities can boaſt of the like: Few of em perhaps can 
produce ſuch a Catalogue of Hluſtrious BenetaRtors as are 
2 commemorated in ſome of our private Colleges. 

as for that Independent Juriſdiction which we are 
now ſtruggling to preſerve, it is a Thing common to 
every incorporated Society of Men profeſſing Letters, that 
has by any Means attain d to the Title of a Univer/iry : It 
being every<where thought effential to the Conſtitution of 
fuch Badies, that there ſhould be always at hand a Power 
to adminiſter ſpeedy, Juſtice, in order to fuppreſs Diſſen- 
ſions and Quarrels among them in their firſt Riſe, and 
much more to prevent their being taken off from their 
Studies, to attend ellewhere upon long vexatious Law- 
duits, which inſtead of putting an End to any inteſtine 
Broils, will neooffarily ſerve to foment and inflame them. 
Nothing ceotainly can be more moonfiftent with thae 
Tranquility, wichout which it is tmpoftible for ſuch Com- 
munities to purſue the Deſign of their Inſtitution. 

For this Cauſe, when Univerſities were beginning to 
Form themſelves, in order to retrieve this Meſtern World 
from that barbarous State of Confuſion in which it had 
been iavolv'd for two or three hundred Years before ; that 
Great Emperor Frederick I, that he — ſecure” their Re- 
poſe, whom he ſorefa like to contribute fo muchas they 
afterwards did, to the general Peace and Benefit of Man- 
kind, ſet forth in the Year 1158, the famous Conſticution 
tor that Purpoſe, and order'd it to be inferred in the Code, 
where it ſtands to this Day, and hath ever ſince been — 
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er, and much more One of the ſame 5 Vrofiftit an 
Action againft a Member before another Judicatute; he 
joſt his Cauſe for that very Reaſon, were it '6therwiſe ever 


fo juſt, This Privilege hath been very much inproy'd and 
inlarg'd by the Sovereigns of moſt Countries in Chrifth- 
dom, out of their tender Regards to the Sehobls bf Leari- 
ing; and that not only in the greater Uriiverſities; but in 
thole likewiſe that are of leſs Note. That bf Dun cats 
not indeed be reckon'd among - thoſe of the lowelt Claſs; 
neither is it of the firſt Rare. Bj tells of Joh Duke 
of Brabant, That when he erected this Univerſity, Omne 
ja ſaum in ſenatum Arademicum eontulii. Int ib Rector, ar- 
pate Academia Printeys, ſays he, onine jan in Seboloſticus babet ; 
Cauſas audit, decidit, multat, & grandioris noxe convittos punt 
vel Capite, Hence doubrleſs came that Univerſity to ob- 
tain the Credit which it hath had in the World; Thar be- 
ing the neceſſary Effect of good Diſcipline, which the 
Reclors with their Senate were hereby enabled to main- 
tain. 

Ir may not be amiſs to take Notice in this Plate, of 
a general Obſervation made by foreign Writers, which 
hath been more than once made good here in Exglund, 
That they who deſign to ſubvert the Laws and Liberties 
of any Nation, commonly begin with the Privileges and 
Immunities of the Univerſities. This was Duke D* 4iv4's 
Method in the Low-Comtries, when he caus d the Young 
Count de Butren to be ſeiz'd, while he was following his 
Studies at Lowvain, contrary to the Privileges of tliat 
Univerſity, as all the Hiſtorians obſerve, which as bar- 
barous an Act as it was in itſelf, was highly aggravated by 
that Breach of Privilege, even in the Opinion of the 
Count's own Father, William the Iſt of Orange. For that 
magnanimous Prince, reſenting, as he does ini his celebra- 
ted Apology, with a Paternal Tenderneſs the Loſs of his dear 
Child, cannot forget that = Privileges of. Lonvain wane 

2 violate 


(12) 
violated by that Seizore, or forbear taking a Fling at 
the Barbarous de Vargas for his non Curamus weſtros Privitegios. 
This, if I miſtake not, was the ſame de Vargas, who upon 
another Occaſion pronounc'd this with an impartial Bru- 
tality, Heretici fraxerant imagines, Catholici non prohibuerunt 
eos; ergg omnes debent Patibulari., By the Way, it is worth 
one's. Notice, That there ſeldom arifes an Enemy to our 
Colleges, to their Diſcipline, I mean; (for he who wou'd: 
ſubvert That, does worſe than if he attempted to batter 
down their Walls) but a Body may diſcern ſomething in 
him, by which he bears a near Reſemblance to this de Var- 
gas, either in his Learning, or in his Manners, ſometimes 
perhaps in both; A late and notable Inſtance of this Sort 
might be given in One, who had; he liv'd at the ſame Time 
—_ de Vargas, might, for his Skill in Grammar, be thought 
to have gone to the ſame School. But Grammar of itſelt, I 
confeſs, does not always poliſh the native Roughneſs of 
ſome. Tempers; no, nor Criticiſm neither ; there may be 
thoſe who have far excell'd de Vargæ in both theſe Arts, 
and outgone him as far in the Barbarity of their Manners, 
To return, . 

I find the like Privileges that were granted to Louvain, to 
be enjoy'd by Academies of much leſs Note. They are 
pretended to at Leigſicł, and poſleſs'd by the Univerſities of 
Ingolſtad, Tubingen, and Giſſen too, as I think. What good 
Ute is made of them in theſe Univerſities, eſpecially the 
laſt nam'd, is more than I can tell; nor do I know any 
more of Gryphiſwald, but that I have read on this Occaſion, 
of its having merum & mixtum imperium to the utmoſt Ex- 
tent, as well as any of the reſt. 

To name ſome that the World is better acquainted with, 
which yet may without Diſpraiſe be thought much inferior 
in Dignity to thoſe of England, and are in ſome Reſpects 
as much more amply privileg d. The Juriſdiction of this 
Univerſity extends not above a Mile beyond its Suburbs, 
nor that of Oxford, I ſuppoſe, much further. There is a 
Charter, extant in Rebuffas, granted by Charles VII, (by Mi- 
ſtake ſaid there to be the VIIIth) of France, whereby the 
Rector, Dottor, Maſters, &c. of Montpellier are not only ex- 
empted from the Payment of Taxes, on account of their 
Patrimonial Eſtates, as well as of their Preferments, but 
have a Liberty to Convene thoſe againſt whom they have 
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any Perfonal Action of Injury, Debt, &. before the Con- 
ſervators of the Univerſity, in Caſe the Defendants live with- 
in five Days Journey ot the Place. 

Taz Senatus Academicus of Leyden has its Merum & mix- 
tum imperium too, over all that belong to the Univerſity, 
who tam in civilibus quam in criminalibus cauſis, ſive Aclores (int, 
ſerve Defenſores, non _ judicium Rectora ſubibunt. This Me- 
ferlins quotes from the Statutes of that Univerſity, Article 3, 
Neque refert, adds he from the ſame Statute, num Scholarum 
ad verſarij in urbe Leyda aut ejas territorio habitent, num alibi 
in Hollandia, Meſtfriſia, &c. *Tis true, that the four Burgo- 
maſters, and the two Schepsns are joyn'd in Commiſſion with 
the Rector and four Profeſſors ; but the Juriſdiction of thoſe 
Magiſtrates conſider'd as ſuch can reach no farther than. 
the Territory of the Town, which probably extends bur. 
half Way to Delphr on the one Side, and to Harlem on 
t'other, that is about two or three Miles both Ways; but 
as they are Aſſeſſors to the Rector, their Authority is ac- 
knowledg'd everywhere within the utmoſt Bounds of the 
Province. 

Ir is a Maxim in the Civil Law, That when any one is 
ſummon'd before an incompetent Judge, he is bound to 
appear, and may then make what Exceptions he ſhall ſee 
convenient to the Juriſdiction of the Court : But accord- 
ing to the Jus Academicum, as tis commonly receiv'd out of 
England, an Academician is bound not. to obey the Sum- 
mons, leſt by his Appearance he ſhould: ſeem to betray 
the Privileges of that Body, to which he belongs. I chooſe 
to bring an Inſtance of this Doctrine from Holland; for 
it it prevails there, the Reader will eaſily believe, that it 
is not much diſputed in other Countries. A Student in 
the Laws at Leyden, was ſu'd in the Sovereign Court of: 
Holland ; but as Meſterlins tells the Story, took no Notice of 
the Court's Order for his Appearance, and as little Re- 
garded the Sentence that was given againſt him, as being 
the Act of an Incompetent — The States upon a 
Complaint made to them by the Recfor and his Aſſeſſors, ot 
this ; reach ot Privilege, order'd the Sentence to be re- 
vers'd. 

Tur Judgment that is once given by the Rector in that, 
and moſt other Univerſities, 1s final, and ſubje& to no 
Appeal. But it is not ſo with us in England. Here in 
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Cambridge, if a Man find himſelf aggriev'd by the ire 
Chancellor's Sentence, he may appeal to the Senate, who will 
appoint Judges to examine the Cauſe over again, and re- 
lieve him from any real Hardſhip. Theſe are to be no 
leſs than Three, and no more than Five. They are nomi- 
nared by the Capur Senate, excluſive of the Vice-Chancellor, 
and by the Two Proctors, and are propos'd to the whole 
Senate. If any of them be excepted againſt, they are ſet 
aſide, and others put up in their Place: This, if there be 
Occaſion for it, is done a ſecond, and a third time. In 
the mean while effectual Care is taken, that neither of the 
Parties concern'd ſhall do any Thing to influence the No- 
mination or Election. What better Proviſion can the Wil- 
dom of Man make for the Impartial Adminiſtration of Ju- 
{tice ? And what muſt that Man think of his own Cauſe, 
who dares not truſt it to ſuch a Judicature ? 

He doubtleſs thinks the ſame ot it as other People do : 
But then he differs in Opinion from all the World, if he 
imagines that they who fit upon the King's-Bench, will 
ſcreen him from Juſtice, and that too in a Cauſe which no 
Mortal hath ever yet undertaken to defend. It 1s the pro- 

r Buſineſs of that High Court to take Care that Juitice 
rave its free Courſe; and he may affure himſelf, that no- 
thing is to be expected from thence that will obſtruct or 
retard it. c 

As little Reaſon. hach he to hope, that he ſhall be 
there upheld, or countenanc'd in any Infringement of our 
* and Privileges, leaſt of all in ſo great and manifeſt 
a Violation of them, that I queſtion much, whether a like 
Inftance hath ever been heard of in Eugland, or in any 
other Country. But let us fee, what is, or can be offer'd 
in his Excuſe, for breaking thro' the many Sacred Ingage- 
ments that he is under to preſerve and defend thoſe Rights 
and Privileges. 

I Have not, as I ſaid, feen what was eſted to this 
Purpoſe in the Court of King's-Bench, nor, it I had, would 
this perhaps be a proper Way to anſwer it. Two Things 
have been urg'd in his Behalf by thoſe who cenſure the 
Proceedings againſt him here in Cambridge. 

THe firit is, The late A of Indemnity, which, as tis re- 
ported, was very much inſiſted upon, even in the fore- 
laid Court, and that too, as tis ſaid, in a very unufual 
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Stylo. Some do not ſcruple to report, That the Uni 

was accus'd of In/olenee on this Occafion. But that Report 
cannot be true, ſince the Reverend Judges are more ſenſible 
of the Reſpe& that is due to fo Venerable a Body, and 
of that which is paid to their own Perlans, when they 
Honour us with their Preſence in our Colleges, than to 
ſuffer ſuch Language to be ſpoken with Impunity in their 
Hearing. However, the Ad of Indemnity was doubtleſs 
urg d. That being what they mainly infift upon, who 
blame the Proceedings here. And it is no great Wonder 
if the Court was ſomewhat ſurpriz d, when told, with 
great Aſſurance, That a Criminal Proceſs was begun here 
againſt a Fact known to be pardor'd. 

Tur ſecond Thing is, The pretended Ilegahty or ra- 
ther Abfurdity of this Proceſs, What more illegal than 
to proceed ex Officie, ſince by x6 Car. I, confirm'd by 13 
Car. II, 'eis directly contrary to thoſe Ads, to examine 
2 fuppos'd Criminal upon Oath, upon Interregatories 
which he cannot anſwer without acculing Ialelf ? 
What is this, but ſetting up an Inquiſieion in the very 
worſt Senſe ? Again, This Method of Proceeding, when- 
foever it is in Uſe, is practis d only in Cafes of Sacrilege, 
Murder, Robbery, and other the moſt heinqus Crimes ; 
but never in any Cafes like that which we are now conſi- 
dering : Laſtly, Can any Thing in the World be more 
abſurd than to fummon a Man to appear before a Magi- 
--- uh order to give in his Evidence againſt — No 

I Hor, thofe Gentlemen of this Place, who take fo 

eat a Liberty with their Superiors, will not complain 
of me for weakening their Objections: I have given them 
what Strength I can, and could almoſt wiſh, that I had 
fomething more to lay in their Behalf; finding myſelf 
tempted te uſe 7wiy's Words: Date mibi aliquem ex robuſdi- 
oribus, But by the way, What is there in all this, fup- 
poſing ie all to be true, which it is far from being, that 
can excuſe this Complai nant's Contumacy, in refuſing to 
appear when legally fummon'd before his Competent 
Judge, his Governor, to whom he hath fworn Obedi- 
ence ? — could net this, or whatever elfe he had to 
fay for himſelf, be alledg'd in the Viee-Chaneetlor's Court? 
If he lays Claim to his Majeſty's moſt Gracious _ 
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-wlty could he not there plead the Benefit of it? If an 
Oath were there unduely tender'd to him, was it not in 
his Power to refuſe it? If Illegal Interrogatories were 
put to him, could he not ſorbear to anſwer them; or 
did the Thoughts of an Inquiſition put him 1n bodily 
Fear of the Rack? In good earneſt did he find the 
Vice-Chancellor to be ſo forward in the Proſecution of 
this Cauſe, as to apprehend that he ſhould be condemn'd 
without being hood, or without any regard had to the 
abovemention'd Acts of Parliament: Were he really un- 
der any ſuch Apprehenſion, yet this bare Surmiſe could 
never juſtify his Non-Appearance: For had ſuch a haſty 
Sentence been paſs'd upon him, he would in that Caſe 
have been at full Liberty to proteſt againſt the Iniquity, 
the Nullity of it, or whatever elſe he had to object: Or 
he might, by boldly ſaying, I «ppea!, ſuſpend the Executi- 
on of ſuch a Sentence, and which is more, his ſaying 
that ſingle Word, would have forc'd his violent Judge to 
{top ſhort in the midſt of his Carreer ; for had he pro- 
ceeded a Step further, he would become highly criminal 
himſelf: And then the Way would have been open for 
this Complainant to ſeek his Remedy, not indeed from 
a Foreign Judicature, but from the Venerable Senate of 
this Univerſity, He would have receiy'd it at the Hands 
of ſelect unexceptionable Judges appointed in the man- 
ner before mention'd, to reviſe the Proceſs with Care 
and Candor, and to caſe him of any Grievance that he 
ſhould have cauſe to complain of. Had he ſuffer'd the 
Proceſs to have taken this Courſe, and then remov'd it 
into Meſtminſter-Hall, ſuch a Procedure would have been 
thought Monſtrous in other Countries ; What muſt we 
think of his doing ſo upon his firſt Summons ? But let 
us ſee what Truth there may be in the Allegations that 
are brought to juſtiſy ſo extraordinary a Conduct. 

THraT a Criminal Proceſs was begun here upon the 
Publication of the Libel complain'd of, is true; but 
that it was begun againſt a Fact then known to be par- 
don'd, is falſe. That Proceſs began upon Complaint made 
to the Vicechancellor and the Heads in Feb. 1727, as ap- 
pears by the Date of the Cenſure, which they paſs'd up- 
on that wicked and infamous Libel, many Months before 
the Adt of Grace was heard or perhaps thought of. And 
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were it not for certain Delays, which are not chargea- 
ble upon the gy Sentence might have paſs'd 


upon the Libeller, long before Michae/mas-7irm, till after 
which the Ad of Grace was not to take effect in Caſes 
like this. But had that Proceſs been continu'd after Pub- 
lication of the general Pardon, or had it been begun 
then, I do not ſee why the Vice-Chancellor, or even 
the Complainant ſhould be thought Hſolent upon that Ac- 
count. It is a Doctrine ſo univerſally recetv'd among 
the Lawyers, that it needs no Proot, That a Judge 1s 
not oblig'd to take Notice of a General Pardon, tho' 
paſs'd in Parliament, unleſs it be pleaded, in Caſe 
there be Exceptions in it. The laſt Ad of Grace was full 
of Exceptions. However, for the Sake of ſuch Readers 
as are not converſant in theſe Matters, I ſhall give 
an unqueſtionable Authority for this Poſition : Of @ ge- 
neral Pardon by Parliament without Exception, the Court ex of- 
ficio muſt take Notice, ſaith Chief Juſtice Hales. He had 
ſaid juſt before, He that pleads a general Pardon by Parlia- 
ment, wherein are Exceptions, mu aver, That he 1s none 
of the Perſons excepted. Pleas of the Crown, p. 252. SO 
that without ſuch a Pea, and ſuch an Averment, a Judge 
is not oblig'd to take Notice of the Pardon. But our 
Vicechancellor is oblig'd by his Oath, and the Duty of 
his Place, to do Juſtice according to his Power. And 
ſince the now mention'd Averment amounts to a pub- 
lick Confeſſion of the Crime in queſtion, it wou'd, and 
will be a ſignal Act of Juſtice, if he can bring the ſuppos'd 
Criminal to Tat: For it will go a very great Way towards 
Clearing the injur'd Party's Reputation, when 1t ſhall be 
publickly known who it is that hath attempted to blacken 
it; ſince whoever knows the Man, knows what Credit his 
Allegations deſerve, and will ſoon be made to underſtand 
what it was that puſh'd him upon ſo deſperate an At- 
tempt. 

Bur the Proceſs which is now on Foot, they'l ſay, 
commenc'd the 24th of November, after that the Act of 
Grace was publiſh'd, when the Complainant appear'd in 
Court, and implor'd the Fudicis Offcium: Which is true. 
But then they falſely call it a Criminal Proceſs, as ap- 

ears from theſe Words in the A#s of the Court, petiitq; 
Ju & Fuſtitiam ſibi fieri, not the Intention of a 2 
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(18) 
minal Proceſs, or of that which can in any wiſe be affe- 
ed by the King's Pardon. A Criminal Proceſs is begun 
and carry'd on ad Vindictam publicam, i. e. for the Puniſhment 
ot an Offender, in order to ſatisfy the Publick for the 
Scandal given by his Offence. But that which is begun 
and proſecuted tor no other End but the doing Right and 
Fuſtice to an Aggriey'd Complainant, is a Proceſs purely 
Civil, let the Act upon which he grounds his Complaint 
be ever ſo Criminal in itſelf; for in this Caſe, it is con- 
ſider'd only as it is hurtful or injurious to the Party, who 
has a Civil Right to the Reparation of any Wrong or 
Damage that he ſuſtains, thro' the Defendant's Fault. 
And be that Fault ſmall or great, it matters not much to 
the preſent Purpoſe. The King, who can do no Wrong, 
can no more ſtop the Courſe of Juſtice, in ſuch a Cale, 
than he can detain or ſeize upon any Thing that a private 
Subject hath a Right in. Will any common Lawyer give 
it as his Opinion, That an Action upon rhe Caſe for ſlande- 
rous Words which is brought into the Common-Pleas or King - 
Bench, is a Criminal Action; or that the Ad of Grace 
is a Bar to it, when brought thither for no other End 
but the Recovery of Damages? Or will it look inſolent 
in the Man, who notwithſtanding any Thing contain'd 
in that Ad, ſhall commence a Suit in Chancery for an 
Eſtate he ſtands depriv'd of by means of forg'd Deeds, 
or any other villanous Pradtiſes ? The Impoſtor, the Fal- 
ſary, or whatever elſe he may be call'd, who was guilty of 
the Fraud, may by Virtue of this At have his Crime par- 
don'd, ſo far as that his Ears ſhall be ſafe; but the injur'd. 
Plaintiff ſhall not therefore be kept out of his Eſtate. For 
were that the Effect of His ManesTy's moſt Gracious Par- 
don, His Mercy to the Wicked, would in many Caſes 

rove moſt Cruel to the Innocent. Honeſt Men muſt 
ole the Benefit of his Juſtice, that Malefactors may be 
taken into his immediate Protection. But the Gentlemen 
of the Long Robe know better Things, and tell us that ſo 
far as a Private Subje hath an Intereſt in any Cauſe, the 
King's Pardon cannot reach that Cauſe, or have any Ef- 
tet to the Injury of another. Sine præjudicio Tertij is a 
Clauſe ſo nece w_ in all Conceſſions of Favour, that if 
it be not expreſs'd, tis ever underſtood : So that ſuch 
Grants ſhall never touch any Man's Property; or defraud. 
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him of what would otherwiſe be his Due. Now if there 
be nothing in this World, in which an honeſt Man hath 
a more indefeaſable Right, Property, or Intereſt, than his 


Good Name, a General Pardon can no more deprive him 
of that, or which is the ſame Thing in Effet, of any 
lawfull Means to recover it, than it can enable a Robber 
to plunder his Goods, or turn him out of his Eſtate. For 
as it is a continu'd Act of Injuſtice, to detain what hath 
been unjuſtly taken from another; ſo to indemnify the 
Wrong-doer, or excuſe him from making Reſtitution, is 
much the fame as to put him upon doing it, Ratibabi- 
tio retro trabitur & ao aquiparatur. 

THERE is a ſtrange Doctrine got into Weſftminſter-Hall, 
where it hath prevail'd for above theſe Hundred Years 
paſt, as it is like to do for theſe Hundred Years to come, 
unleſs my Lords the Biſhops ſhall think to fit take Notice 
of it in Parliament, wiz. That the King's Pardon ſhall 
put a Stop to any Proceſs carry'd on in the Spiritual Courts, 
tor the Reformation of Manners, Or the Salvation of a Man's 
Soul ! Hence the Learned in the Laws tell us, that Cauſes 
of Defamation in thoſe Courts ſhall ceaſe immediately 
upon every Act of Grace: For that ſuch Suits are brought 
thither, for no other End or Purpoſe, but to inflict Pu- 
niſhment on the Offender pro ſalute anime. © Which H- 
ce niſhment, ſay they, the King may pardon as well be- 
ce fore as after the Suit began, becauſe, as they add, 
cc Such Suits are in Truth only for the , altho' they be 
cc proſecuted by the Party ”. It has been likewiſe Re- 
ſoly'd, © That all Proceedings in the Eccleſſaſtical Court 
cc ex Officio are for the King. For which Cauſe whatſo- 
cc ever the Suit is there, the King may pardon it. For 
ce they are only to correct and puniſh the Party, for the Offence or 
& Sin, which the King may pardon, and not for the particular 
© Intereſt of the Party. Hall's Caſe, Co. 5. Fol. 51. 

I expected to have this Doctrine thrown in Way, 
and have therefore given it in my Lord Coke's own Words. 
But 1 the Truth of it, which I ſhall not here diſ- 
pute, 1 hope the Reader will not think it at all applica- 
ble to the Caſe in Hand, if he ſhall conſider, 


1/7. Tuna they are Temporal Courts, which are held in 
the Univerſities, Commiſſion d to Hear and Determine 
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- ſuch Cauſes as are. for the moſt Part purely Civil, and 
grounded upon Actions of Debt, Accounts, Contracts 
and Injuries, as well as of ſome tew Miſdemeanors of an 
Inferior Nature. They have indeed Eccleſiaſtical Juriſ- 
diction added to their Commiſſion ; but this Addition is 
Cumulative only, and in no reſpect Privative: For it 
takes away nothing of the Powers and Authority which 
the Judges of theſe Courts might exerciſe without it. 


2diy/, That the Deſign of the Suit, which is now in Que- 
ſtion, is not the Offenders Puniſhment: No nor yet the 
Reformation of his Manners ; The Plaintiff in this Cale 
being convinc'd by this Time, how vain an Attempt it 
would be for him, to bring that Offender to _— 
Puniſhment, and much more to correct and amend his 
Manners. All that he pretends to by this Suit, 1s the Re- 
covery of his own Gocd Name, of which the ſaid Offender, 
ſo far as in him lies, hath injuriouſly, I will not ſay Felo- 
niouſly robb'd him, ſo that the Libel is now to be con- 
ſider'd only as it is injurious to the Complainant, and not 
as It is a Notorious iolation of the Statutes of this Univerlity, 
Or Contrary to Good Manners. | 


34ly, Tur by the Laws of this Univerſity, which are 
as valid, in reſpect to us, as King and Parliament can 
make them, the Party aggriev'd hath an Action ad Pali- 
nodiam and ad Eſtimationem Injuriæ, which Actions are both 
ot them purely Civil, and may be accumulated : Nor ts 
the Kings Pardon any more a Bar to either of them, 
than it is to an A&jon upon the Caſe for Words in the Com- 
men-TFlcas, or to any Suit in Chancery). To prevent future 
Cavils, I ſhall here add, That neither of theſe Actions 
when grounded upon a Libellus famoſus, is limited to any 
certain Space of Time, but they may be brought againtt 
the Libeller at any Time, whenſoever Juſtice can be had; 
the Reaſon is, becauſe Injuries when committed to Wri- 
ting, (and much more when Printed and Publiſh'd to 
the World) have a permanent Effect, which laſts as long as 
the Libel, and not a tranſient one, like that of mere Ver- 
bal Injuries, againſt which an Action will not lie beyond 
the Space of a Year, if thro' the Plaintiff's neglect, the 
etendars 


an 


Defendant hath not been ſummon'd to appear before 
the Judge, till after the Year was expir'd, | 


4thly, TnAr Proceedings ex Officio, whatever they may 
be in Eccleſiaſtical Courts, are .no more for the King, or 
begun at his Suit, in Ti, than thoſe which are carry'd 
on by any other Method. They are here very ſeldom 
directed ad Vind. tam publicam, but moiſt commonly ad u«ti- 
litatem privatam, which are the Terms us d by the Law- 
ers to diſtinguiſh between a Criminal Action and a 


vil. 


WHATEVER is yet wanting to clear theſe Points, will, 
if I miſtake not, be fully made out by the Anſwer which 
I ſhall now make to the Objections againſt the Legality 
of our Vice-Chancellcr's Proceedings 1n the preſent Caſe. 
In order to this, I ſhall ſhew, 1/#. By what Law, 
2dly, In what Method, 3dh, After what manner he is 
to procced, I ſhall then ſhew the Conformity of his 
Proceedings in the preſent Cale, to thoſe Directions. 


Firſt, By what Law. The Charters direct, that the Judge 
of this Court ſhall proceed according to the Laws 
and Cuſtoms of the Univerſity, Secundum leges & Conſue- 
tudines prædictæ Univerſitatis. he Statutes ſay „ That Can- 
cellarius poteſtatem babebit, omnes omnium Scholaſticorum contro 
verſias, ſecundum Jus Civile, & eorum Privilegia & Con- 
ſuetudines, tum audiendas tum dirimendas,” c. 42. Note, That 
the Power given to the Chancellor devolves in his Ab- 
ſence upon the Vice-Chancellor. 


So that our Law here is Threefold, conſiſting 
%, Or the Laws or Statutes of the Univerſity. 


24ly, Or its Cuſtoms and Uſage:, which being Uniform! 
and Conſtant, make up our Fs Conſuetudinarium: And 
That, when not repugnant to any Statute of the Realm, 
be it otherwiſe ever {ſo diſſonant from the Stile and 
Practice of other Courts, is as good Law in this Court, 
as what they call the Common-Law, is in Wefminſter-Hall. 
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%, Tur Gvil-Low, which as the Reader ſees, is pre- 
#crib'd in the Statute abſolutely, and without Reſtriction 


ſo far at leaſt, as it is conſiſtent with the Laws, Cuſtoms and 


Privileges of the Univerſity. So that whatſoever was al- 
low'd to be Civil Law, in the ioth Year of Queen li- 
zabeth, when our -Starutes were given; or rather in the 
13th of the ſame Reign, when both Stature and Charters 
were ratify'd in Parliament, i. e. whatſoever is contain'd 
in the Corpus Furs Civils, or was then agreed upon in any 
Caſe to be Law by the Civilians, and is not inconſiſtent 
or repugnant, as aforeſaid, the ſame is Law to us, in 
any Caſe proper for the Cognizance of this Court. Nor 
3s 1t more or lefs ſo, for its being or not being receiv'd 
in any Spiritual Court , in the Earl Marſhal's, the Admi- 
ralty, or elſewhere. | | 


IT is obſervable, That fuch of our Charters as have 
been conſulted on this Occaſion, mention only our Lege- 
& Conſuetudines, but ſay. nothing of the Civil-Law, which 
ſeems to have been firſt preſcrib'd to us by our lateſt Sta- 
tutes, and to have been antiently little regarded in our 
Judicial Proceedings, further than it makes up the De- 
ticiencies of the Canen-Law, according to which, this, as 
well as other Univerſities, was formerly govern'd. It is 
certain, that the conſtant Uſage of this Court, is much 
more agreeable to that than to the Civil-Law. There 
hath always been a great Conformity between our Uni- 
verſities and that of Faru; but it was long before the Stu- 
dy of the Civil-Law was permitted in that, and much more 
the Practice. The Deſign of inſerting that Clauſe in Q. 
Elizabeth's Statutes, ſeems to have been in order to pro- 
mote that Study in this Univerſity, The Want of Civi- 
lians here in England, had fome Time before been much 
complain'd of, Men of that Profeſſion being then thought 
the belt qualify'd to manage our publick Affairs in foreign 
Parts, where the Civil-Law generally takes place; and to 
ſupply this Dete& a Project had been on Foot to appro- 
"—_ ſome one or more of our Colleges to that Study. 
But that appearing to be unjuſt, as being inconſiſtent 
with the Vit of the Founders, it is probable, that this 
Courſe was taken in order to make our Court become a 
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Seminary-of Civilians, fince our Colleges could not. But 


be that as it will, the Civil-Law is now become the Law 
of this Univerſity, and that by Act of Parliament, as was 


not long ſince obſerv'd by a Learned Judge upon the 


Bench in his Circuit here at Cambridge. 


2. Tye Method of Proceedings preſcrib'd by our Char- 
ter, which the Reader is defir'd to take particular Notice of, 
is a twofold Inquiry to be made, either ex Officio, or at 
the Party's Suit, either of them to be us'd upon Occa- 
ſion, as ſhall be thought convenient, whether the Cauſes 
be Civil or Criminal. For after Commiſſion given to the 
Judges of this Court, to take Cognizance of the above- 
mention'd Perſonal Actions, it follows : Er quad de bujuſ= 
modi Actionibus, Querelu, ſectu & Tranſpreſſionibus tam ex © fo 
ficio, quam ad ſectam Partis — & cognoſcant, au- 
diant & finaliter determinent: where the Words tam ex Officio, 
quam ad ſectam Parts, promiſcuouſly referr to all the tore- 
going Actions, Plaints, Suits, and Miſdemeanors alike. So 
that according to this Charter, the Vice-Chancellor is im- 
power'd; and, if Occaſion ſhall require, oblig'd to pro- 
ceed ex Officio, in Cauſes of Contract and of Injuries, as 
well as of Miſdemeanor and Treſpaſs. Accordingly, who- 
ever will conſult the Regiſters wherein the Acts of this 
Court are recorded, will find him frequently proceeding 
ex Officio, in Cauſes merely Civil, as in determining Dit- 
ferences berween Maſter and Prentice that are of a Pri- 
viledg'd Trade, and Cancelling Indentures, as he ſees 
Occaſion, c. In Cauſes of jury, the Plaintiff implores 
Dy. Offcium in Courſe, as a Matter of Common Form, 
when he acts only ad Eſtimationem Injurig. We find the 
Judge of this Court purſuing the ſame Method in Cri- 
minal Caſes ; yet very ſeldom ad vindidam publicam, but 
moſt commonly in order only to ſatisfy the Party griev'd. 
Thus Dr. Cowel, the famous Lawyer, when acting as Judge 
of this Court, proceeds ex Officio promoto againſt one Arm- 
ſtrong, a Townſman, for having caus'd his Neighbour's 
Wite to be convey'd away with ſome Goods of che Huſ- 
band, and having ſtrictly Interrogated the ſaid Armſtreng, 


ſuper premiſſis, omnibuſque alij Circumſtantiis concernent hanc cau- 
ſam, et ad Officium D. Judicis ſpecam, makes him ſign a 


Bond. for his A ance, not to the King, or to the 
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Chancellor, which he would have done, were this a Cri- 
minal Proceſs, but to the Husband, as if the Cauſe was 
purely Civil. | 
Ix che Judge of this Court proceeds Criminally ex Of- 
ficio, he takes Care at the ſame time to ſatisty the Party 
-griev'd: Of which I ſhall give one Inſtance, for a Rea- 
jon obvious enough. 
Novemb. 26. 1641. Officium Di. contra Thomam Broughton in 
cauſa violations Privilegiorum Uni verſitatu. . 
Broughton a Townſman had arreſted in London one San- 
ders another Townſman, but a Privileg'd Perſon, For this 
he is condemn'd to pay Sarders's Expences, tho' that I 
confeſs was but .a ſmall Matter, as well as to make a 
Publick Recantation for his Offence to the Univerſity. 
Decemberis ztio. Comparuit Broughton, & peregit pznitentiam 
prout in Schedula. js 
. Here it may be obſerv'd, that in a Criminal Proceſs 
begun and carry d on ex Officio mero, * was done to 
the Party griev d, as well as upon the Offender. But I 
have ſingled this Inſtance - our of many on Account of 
the Date. The Act to aboliſh the Oath ex Officio as ad- 
miniſtred by Eccleſiaſtical Judges, and by them only in 
Criminal Cauſes, had paſs'd in the Beginning of July 
the ſame Year: And none were then ſo ſilly as to ima- 
gine that all Proceedings ex Officio were aboliſh'd toge- 
ther with that Oath. But it much better deſerves our 
Notice, That the Univerſity was not in a Condition at 
that Time, to inſiſt upon Privileges, which were not 
ſtritly her due; or which ſhe did not think neceſſary to 
her Preſervation ; being not inſenſible of that dreadful 
Storm, which had been tor ſome Time a gathering, and 
was then juſt breaking upon her Head; nor of the 
Watchfulneſs of her Enemies to catch at every Thing that 
might give them the leaſt Advantage over her, How- 
ever ſhe was reſolv'd, not to be Felo de ſe, as ſhe will 
ove in Effect, if ever ſhe gives up, or abandons her 
Peculiar Furiſdiction: That being the Lite and Soul of ſuch 
Bodies, without which it is impoſſible for em to preſerve 
themſelves. For this Cauſe we find thoſe who have go- 
vern'd her, always taking the alarm upon the leaſt In- 
fringement of that ineſtimable Privilege. Were They a- 


live now who, notwithſtanding the Danger they were 
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in as to their own Perſons, had the Courage to ani- 
madyert ſo ſeverely as they did, upon a Town/man, it is 
not likely, that they would overlook in one of our own 
Members, one of their own Number, an Offence of the 
ſame Kind, but infinitely greater in Degree, than Brongb- 
ton's was, and that not the Firſt neither, nor perhaps 
the Second of the Sort. 

Tux laſt Thing which I am to account for, is the 
Manner in which our Vice-Chancellor ought to Hear 
and Determine Cauſes. In this reſpect, he is directed 
by our Statutes to proceed Summarie, omni Furs ſolemnitate 
Semota, & ſola Fatti veritate inſpecta. So that This, if there 
be any ſuch Thing in the World, is a true Court of E- 
quity, and of Conſcience. All Tryals here are what the An- 
cients call'd Bone Fidel Fudicia, The Judge, if he will do 
his Duty, muſt determine ex £quo & bono, according to 
the plain Truth of the Caſe, which way ſoever he comes 
to the Knowledge of it ; and when he does ſo, his Sentence 
ſhall be valid to all Intents and Purpoſes of Law. In 
the Ordinary Courts the Judge can do nothing againſt 
or beſides what appears from the Ada & probata ; but 
here he muſt always keep his Eye upon the real Merits 
of the Cauſe, and upon them only, proceeding to Sen- 
tence ſola facti weritate inſpecta. So far is he from being 
ty'd up to thoſe Formalities, that are eee elſewhere, 
and which, tho' deſign'd to direct the Courſe of Juſtice, 
often obſtruct, and not ſeldom pervert it. That he is 
bound not to obſerve them any further than they real- 
ly ſerve to clear up the Matter in Queſtion, and ſet it 
in a true Light, by giving the Parties an Opportunity to 
ſay what they can for themſelves, and produce what Evi- 
dence is to be had on either Side. But then for thoſe 
nice and curious Pleadings, which make nothing to the 
main Queſtion, he muſt not ſo much as hear them; leſs 
can he give Ear to ſuch dilatory Exceptions and Cavils, 
as are intended only to keep the Matter from coming to 
an Iſſue. Other Courts have their Faralia, as they call 
them, which ſhall ſtifle a good Cauſe in its Birth before 
it can be ſo much as heard; but here is no ſuch Thing 
as finding Flaws in a Declaration, nothing like Quaſh- 
ing Indictments. Let the Parties or their Proctors 


manage their Matters ever ſo unskilfully, the Judge will 
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ſuffer ne Advantage to be taken at their Miſtakes on 
either tide, It the- Actors Petition hath any Thing in it 
that is not to the Purpoſe, it ſhall never vitiate that 
which is; or it the whole be irregular, the Judge will 
not be excus'd on that Account from giving Sentence 
according to Juſtice and Equity; and a Sentence ſo gi- 
ven, if an Appeal be made to the Senate, will ſtand 
againſt all Exceptions that ſhall be made to the want of 
Formality. 

I Do not ſay all this without Book, but have ſuffici- 
ent Authority tor it. The Clauſes by which the Manner 
of our Judicial Proceedings is preſcrib'd, were not in- 
vented by the Compilers of our Statures ; They had lon 
before been us'd by the Lawyers, to ſignifie the utmo 
that I have now laid. They ſeem to have been molt 
trequently us'd by the Cazonifs, and to have been bor- 
row'd from them by the Civilians. The laſt Chapter of 
the Clementines is taken up in explaining Terms that are 
of a like Import, but not ſo expreſſive: Such as De pla- 
no, ſine ſirepity. ac figura Fudici, And 'tis there declar'd, 
That when any of cheſe Terms are inſerted in a Com- 
miſſion, it is to the End that, Jude neceſſario Libellum non 
exigat, Lit conteſtationem non poſtulet in tempore etiam feria- 
rum ob neceſſilates hominum indultarum, a jure procedere va- 
leat ; amputer dilationum materiam; Litem quanto poterit faciat 
breviorem ; Exceptiones, Appeliationes, dilatorias & fruſtratorias 
repellendo, Furtium Advocatorum, & Procuratorum contentiones & 
jurgia, teſtiumq; ſuperfluam multitudinem refrænando. Non ſic 
tamen fudex litem abbne viet, quin probationes neceſſuriæ & de- 
fenſiones legitimæ admittanitir — in ipſo lits exordio, Petitio 
facienda, ſive ſcriptis five verbo: Acts tamen inſerenda — 
Interrogabit etiam Partes, ſive ad earum Inſtantiam ſive ex offi- 
cio, ubicungz hee equites ſuadebit: Seutentiam dero diſtinttivam 
(citatis ad id, licet nan peremptorie, Partibus) in Scriptis, & prout 
magis ſibi placuerit tans vel ſedens proferat (etiam ſi ei videbi- 
tur) Concluſione non tada, prout ex Petitione, & proba- 
tone & altis actitatis in cauſa, fuerit faclendum. 

MazanTa ſhewing the Difference between Judicium 
Ordinarium & ſummarium, lays, That the former Tra#atur 
Tur ordine ſervato ſcilicet, præcedente libello, interveniente 
litis conteſtatione, publicatione & concluſſone, cum alias ſoleunitati- 
bus juris poſitivi, fine quibus Judicium eſſet nullum. But 
that Judicium ſummarium eſt quod traclatur ſie ſolennitatibus præ- 
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Ayu. He , That Virtue of the Clauſe, Se 

ra Judicii (den is _ more five than 2 
ris ſolennitate ſemora)- a formal Libel is not requir'd, but 
only ralis qualis Fetitio, which may be admitted, tho” it be 
general and uncertain, or only verbal, or ee compoſita, 
dummodo ex ea poſit diſcerni quid Actor velir. And laſtly, That 
the Clauſe, Sola facti veritate inſpecta, plus importat quam omnes 
ille Clauſulz, ſummarie, de plano, ſine ſtrepicu & figura Fudicii, 
and that by Virtue of it, poreff ferri Sententia non conformis 
Libello ; & ſic ſuper aliis quam petitis, Port. 4. Diſtinct. 9. Aa- 
ranta's Authors are Bariolus, Baldus, Cynus, Lanfranc, witli 
a great many more; and it the Reader will be at the Pains, 
he will doubtleſs find him to be follow'd by as great a 
Number; for thoſe Authors tranſcribe one another, & 
qui unum norit, omnes noverit, 

Ix effect, it is a Maxim among the Lawyers, both C 
wilians and Canoniſts, That in a Summary Procels, Juris Ord) 
eſt non ſervare Juris ordinew, They have another Maxim 
too, which ſays, That in Academical Judicatures, all Pro- 
ceedings ought to be Summary: So tar are the abovemen- 
tion'd Clauſes from being Peculiar to our Statuten. Due 
Care is taken Abroad as well as with us, that they who 
preſide in ſuch Judicatures, ſhall not be over- obſervant of 
choſe prohibited Formalities. The Re&ors of foreign Uni- 
verſities, like our Vice-Chancellors, being commonly Men 
of that Profeſſion, which 4 them to be well-· inſtru- 
cted in the Moral Rules of Juſtice and Equity, and ig- 
norant of the nicer Quirks and Subtilties of the Law, and 
whatever elſe may give Occaſion to Chicanerie, And to 

revent their Learning them, the Rector, are not ſuffer'd to 

old their Places above three or ſix Months. Our Statutes 
have made as good, or a better Proviſion againſt their be- 
ing brought into Practice among us, by ordering, That 
the Parties ſhall plead their own Cauſe, except they have 
ſome great Occaſion tor Aſſiſtance; and that every Cauſe 
ſhall be determin'd infre Triduum fi fieri poteſt. If a Practice 
contrary to the manifeſt Intention of the Statutes in this re- 
ſpe&, hath at any time been 1ntroduc'd, that is what the 
Lawyers will call Corruptela, and not Conſuetude. 

I Have inſiſted the longer on this Head, not on ac- 
count of any reat Occaſion there is for it in the preſent 
Caſe; for if t nc hath committed any = 

2 ke 


* 


(28) 


ſtake in this Caſe, it has been by too nice an Obſer- 
vance of the ordinary Forms of Proceeding; I have done 
it rather to ſhew, That had he wholly neglected thoſe 
Forms (ſuch of them I mean as are Juris poſitivi) that 
cou'd be of no Prejudice to the Cauſe. But that an Er- 
ror of this Kind, whether it be on the Right Hand, or on 
the Left, ſnould prove ſo fatal to the Cauſe, as to diſable 
or excuſe any Judge or Magiſtrate from doing Juſtice 
according to the real Merits of it, is what one wou'd 
think to be impoſſible for any Man of Senſe to believe, 
had not ſomething like it been affirm'd. 


SUCH then are the Inſtructions and Directions which 
our Vice-Chancellor is oblig'd to follow in his Judicial 
Proceedings. So that the Gueſtion now under Conſide- 
ration, is This, and no other, Whether what he hath done 
in the preſent Caſe, which ſome Gentlemen have given 
themſelves the Liberty to Cenſure, be agreeable or con- 
ſiſtent with thoſe Inſtructions and Directions, or not? 
It it be, our Vice-Chancellor hath the ſupreme Authority 
of King and Parliament for what he hath done, and there 
is not any other Power upon Earth that can controul 
him: If it be not, how come theſe Gentlemen to know 
{o much ? Have they carefully perus'd and examin'd our 
Charters and our Sratutes ? Have they ſearch'd our Regiſters, 
to know what hath been the conſtant Uſage of this Court 
trom Time immemorial ? I have good Reaſon to believe, 
that not a Man among them will pretend to all this. 
Have they conſider'd what the Civi/-Law, as contain'd in 
the Pandetts, the Code and the I»ftirutes, or as univerſally 
underſtood and practic'd all the World over long before 
the Date of our laſt Srarutes : Have they conſider d, I ſay, 
what the Civi/- Law preſcribes in any Caſe like this? The 
Reader will preſently judge, whether they have done 
{ſo much as That. How then came they to pronounce 
theſe Proceedings to be illegal with ſo much Aſſurance, 
as ſome have done? Why the Common Lawyer will tell 
you perhaps, That he never obſerv'd the like in all his 
Practice, whether at the King's-Bench-Bar, or in the Com- 
ou-Fleas, The Chancery Man may ſay the ſame ; and ſo 
poſſibly will the Practitioner at Doctor Commons. But if 
that be a Reaſon, why any of our . —. 
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ſhould he thought illegal, will it not juſtify a Gentle- 
man us'd to any one of thoſe Courts, if he ſhall paſs a 
like Judgment upon what he ſhall ſee done every Day in 
the reſt ? Theſe Courts have, all of them, their peculiar 
Methods and- Rules, by which they differ from eac other, 
as much perhaps as any one of them does from this of ours: 
But ſhould we here upon account of ſuch a Difference, 
take upon us to condemn their Proceedings, it would 
doubtleſs be thought, what I am unwilling to name, be- 
caule thoſe Gentlemen who are ſo free of their Cenſures, 
may poſſibly take it to themſelves. This is certain, That 
the Acts of all Courts which are eſtabliſh'd upon ſo firm a 
Foundation as ours is, are all of them alike Legal, it 
they ſhall be conformable to their reſpective Rules and 
Methods: Let theſe be ever ſo various among themſelves, 
or inconſiſtent with thoſe preſcrib'd to any one in parti- 
cular. Sir Jobn Vaughan, it I miſtake not, was eſteem d by 
our Fathers for one of the greateſt and wiſeſt Men that 
ever preſided over the Court of King's-Bench in their Time. 
This Gentleman in. a memorable Speech made by him, 
when a Member of the Houſe of Commons, ſays, *© That 
*© there are in the Land many different Laws, and Pro- 
5 ceedings in theſe Laws, and Impriſonment _ them: 
And yet not one of them by Preſentment, Indictment, 
or Tryal by Peers.“ Of theſe he reckons up no lets 
than Seven diſtin Sorts, all different from the Commen- 
Law, as that is. contain'd in the Great Charter; and con- 
cludes, that to urge Magna Charta againſt them, would be 
abſurd, But let us ſee whether or no our Vice-Chan- 
cellor hath in Truth departed from the now mention d 
Directions; or indeed from the Rules, Method, or Man- 
ner of Proceedings that are us'd to direct the Courſe ot 
Juſtice in this Land, or in any Court, or Country what- 
ſoever. 

Txt Letter of the Statutes 16 Car. I, and 13 Car. II, which 
- aboliſheth the Oath ex Offcio, does not extend to him, as 
he is Judge of a Temporal Court: But the Equity ot them 
does, as . is a Judge of Criminal Cauſes, it being againſt 
all Reaſon, that a Man ſhould be put to his Oath, when - 
he may hope by Forſwearing himſelf, to avoid the Puniſh- 
ment due to any great Crime. The Civilians I am ſure 


loudly declaim againſt any,ſuch Practice, as a very great 
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Abuſe; and 'tis as true, That few Crimes are more abo- 
minable in the Eye of the Cir1/-Law, than that of an Inſa- 
mous Libeller. So that it is hard to gueſs, upon what 
Grounds ſuch as have any Knowledge in that Law, ſhou'd 
1magine that the ſuppos d Criminal in this Caſe wou'd be 
'examin'd upon Oath. This I have ſome Reaſon to know, 
that there was no ſuch thing deſign'd againſt him, or thoſe 
that were to be ſummon'd after him, in order to their Ex- 
amination upon the general Enquiry : Becauſe the Cjvili- 
ans ſay, That in ſuch Enquiries, which are only prepara- 
cory to a formal Tryal, Teltes audiuntur injurati. The Per- 
ſon ſuſpected, if any ſuch there be, being not receptut in 
numerimm reorum, quamdiu Inquiſitio illa præparatoria durat. An- 
ton. Matth. p. 871. And Carpzovins, who was conſulted on 
this Occaſion, ſays, That theſe previous Informations 
ought to be taken ab/que Furamento, Pratt. Crim. P. 5 D. 107. 
Its true indeed, that when this Cauſe comes to be proſe- 
cuted Civiliter, it may be a Queſtion, or rather will be out 
of Queſtion, Whether the Detendant ought not to give in 
his Anſwer upon Oath, according to the conſtant Uſage 
of this Court, as well as that of Chancery, when the De- 
'fendant is charg'd in the Bill preterr'd againſt him, with 
any fraudulent, or otherwiſe Criminal Practices. | 

{ SueposE the Reader will not expect any direct An- 
ſwer to their Objection, who pretend that all Proceed- 
ings ex Officio were aboliſh'd together with the Oath ; for 
were that true, there muſt have enſu'd a general Fai- 
lure of Juſtice throughout the Nation. There would be 
lictle tor the Judges to do 1n their Circuits, at the Crown 
Bar at leaſt; no Occaſion tor Grand-Juries, or King's 
Council ; Juſtices of the Peace would bear a uſeleſs Ot- 
fice, and ſo would the Conſtables too in a great Mea- 
ſure. Coroners would have nothing at all to do, for 
whatſoever is done by theſe or any of them towards re- 
ctifying Enormities, redreſs of Grievances, and bring- 
ing Offenders to Juſtice, is little elſe but the Reſult of 
Enquiries made ex Officio. There is only This Difference 
berween thoſe Enquiries and that which our Vice-Chan- 
cellor, when Inhbibired, was upon, That when the Grand- 
Jury, Juſtices of the Peace, &c. take Informations, pre- 
paratory to a formal Tryal, they examine upon Gath 
thoſe they call before them. Our Vice-Chancellor * 
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ed only to examine Injuratos, Let the Reader then judge 
which of the two does. moſt reſemble what we common=- 
ly call, The Inquiſitioy. Were it not for ſuch Enquiries, . 
and the Proceedings upon them, the Government Eccle- 
ſiaſtical would ſuffer no leſs than the Civil: Did not our 
Archdeacon exert the ſame Vigilance in making them, and 
Proceeding further upon them, when made, as he does 
in keeping up —.— iſcipline elſewhere, His Annual V- 
ſtations would ſerve for no other Purpoſe ſo much as to 
ſcrew Money from the Poor inferior Clergy ; a Sort of 
Traffick which Eſcobar, Caramuel, and Diana would be apt to 
call by a very hard Name. 

A GREATER Regard. is due to the Objection of thoſe - 
Learned Civilians, who allowing of this Method of pro- 
ceeding in certain Caſes, think it to be proper only 
when ſuch Crimes are committed, which are of a quite 
different Nature from that now under Conſideration : And, 
to ſay the Truth, all the Texts but One, that occur in 
the Corpus Furts Civilis, by which the Magiſtrate is empow- 
er'd ro enquire after Criminals, by virtue of his Office, 
are of their Side, But That One makes ſo directly to the 
preſent Purpoſe, that it ſeems: to be fitted for the very 
Caſe in Hand. It is 1 6. F de Injuris & famoſiis Libells. 
dias in the preceding Law, F. 9. had ſaid, / qu Li- 
b. ad Infamiam. alicujus pertinentem ſcripſerit, compoſuerit , 
© liderit, dolowe malo fecerit, quo quid eorum fieret, etiam ſi al- 
terius nomine ediderit ol, ſme nomine, uti ea de re ageve 
liceret, & ſi condemnatus ſit qui id fecit, inteſtabilis ex lege eſſe 
qubetur. Eadem pana ex Senatus conſulto tenetur — Paulus here 
adds, Quod Senatus conſultum neceſſarium eſt, Cum nomen 
adjectum non eſt ejus in quem factum eſt. Tunc ei, quia 
difficilis Probatio eſt, woluir Senatus publica Quæſtione 
rem vindicari. I leave the Reader who knows any thing of 
the Caſe, to make the Application; and ſhall only add 
that Gotbofred upon the Place, ſays; That in this Caſe the 
Judge may ſummon in ſuch Perſons as he thinks capa- 
ble of giving Information. Licet Fudic; provocare Indices & 
Delatores. 

Tuis Text excepted, I know of no Auclent Law which 
enabled the Roman Magiſtrates to proceed ex Officio in any 
Caſe whatſoever, For indeed whilit. the Republican Go- 


vernment laſted, there was but little Occaſion for ſuch a 
Method 
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Method of Proceeding: There being then no want of 
them, who upon all proper Occaſions were ready enough 
to call upon thoſe in Authority for Juſtice. Private (i- 
tizens had an ealy Acceſs to Magiſtrates of their own 
Creation, and could freely lay open their Grievances: 
without Expence or Trouble. Or there were thoſe who 
would gladly do it for them, without a Fee, in jorder on- 
ly to ſecure their Votes upon Occaſion. Nothing render'd 
a Young Gentleman more popular, or clear'd his Way to 
Preterment and Honour, ſo much as his Undertaking 
to accuſe and bring ſome great Offender againſt the 
Laws to Juſtice, When the Government was turn'd 
into an abſolute Monarchy, the People who had no 
longer a Share in it, were little concern'd to have 
che Laws put in Execution, which then began to be ac- 
commodated to the Intereſt of thoſe who had the Power 
in their Hands, being ſo contriv'd, or executed at leaſt, 
as might beſt ſerve their Purpoſes, and were in Effect, 
what a certain Perſon told ſome of the molt eminent Men 
in this Place, Statutes ought to be, conſider'd only as 
they made for the Conveniency of thoſe that govern. 
However they were not wanting under the worſt of 'Ty- 
rants, who were no leſs forward to inform and to ac- 
cuſe ſuch as offended againſt thoſe perverted Laws, than 
good Patriots had before been to put the beſt in Execu- 
tion. For whenever there is a Tiberius or a Domitian in 
Power, he ſeldom fails to find or make others as bad 
as himſelf, whoſe Buſineſs will be to ſerve him as Spies 
upon thoſe he has a Mind to deſtroy, who ſhall give 
him an Account of their /onely Walks, and tell how they 
ſleep a Nights: Theſe Sycophants ſhall dogg unhappy 
Wretches, into their moſt fecret Haunts, and finding 
them obnoxious in any Reſpect, threaten them with im- 
mediate Ruin, not in order to reclaim them, but to brin 
them over to the Tyrant's Intereſt, as they call it, an 
by that means make them 'Ten Times more wicked than 
they were betore. | 

BuT good Princes, as they never fail'd to ſacrifice 
thoſe Inſtruments of Tyranny to the Peoples Reſentments, 
io they took effectual Care tor a due Adminiſtration of Ju- 
ice. Among other Proviſions for that Purpoſe, we find 


in the lower Empire, certain Magiſtrates planted = and 
own 
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down in the Provinces, call'd Stationerij and Irenarche, 
whoſe Office as well as this latter Name, much reſembled 
that of our Juſtices of the Peace, Qui ad Provinciarum tu- 
telam, quiet ac pacis per ſmgula territoria faciunt ſtare con- 
cordiam, lunic. C. de Irenarchis, Their Charge was to en- 
quire after, and take Informations concerning Malefactors, 
and to ſend them with Accounts of their Crimes to the 
Superior Magiſtrate. The Governors of Provinces had it 
likewiſe in Charge, to make ſuch Enquiries. Congruit bono 
CO gravi Preſidi, curare ut pacata atque quieta ſit Provincia quam 
regit ; quod non difficile obtinebit, ſi ſolicite agat ut malis hominibus 
— careat, Eoſque conquirat, Lib. XIII. E de Of. 

d. 

Tus Text is copy'd out after the following manner 
in the Reformatio Legum Eccleſiaſtic. which tho' it has not 
the Sanction of a Law, is yet of greater Authority than 
the Opinion of Twenty Doctors, to ſhew that a like Me- 
thod of Proceeding is perfectly agreeable to our Engliſh 
Conſtitution, Congruit bono & gravi Judici, ex Officio ſuo 
curare ut pacata, & quieta, & ad pietatem dedita, Juriſdi- 
ctio fit quam regit, quod non difficile obtinebit, {i ſolicite de malis 
bominibus conquirat, & prout quiſq; deliquerit, in eum ani- 
madyertat; Itaque fama vel indiciis poteſt Judex deſcen- 
dere ad Inquiſitionem. 

In ſhort ; This came by Degrees to be the ordinary 
Method of Proceeding in Criminal Caſes, and Civil too, 
wherein the Aggriev'd had no other Way to find Redreſs, 
and was long Fikece the Date of our Charters, general- 
ly practic'd all over Europe, as well as in England, as it 
would be eaſy to fhew, were that my 1 Buſineſs. 
They who deſire to be further ſatisfy'd in this Point, 
may, if they pleaſe, conſult Julius Clarus and Carpzovius, 
or indeed any other Writer that treats upon the Subject. 
For their * Satisfaction, who queſtion, Whether this 
be a proper Method to proceed by in 2 Injuriarum, 1 
ſhall tranſcribe the following Teſtimony of the laſt nam'd 
Author, Stante igitur ſententia hac, ſequitur Fudicem hodie etiam 
ex mero Officio ad Inquiſitionem criminum & delictorum pro- 
cedere debere, adeo ut negligens Officium facere, ipſemet cri- 
mine non levi ſe obſtringat. Luis ergo 2 vellet Fudicem 


ex Officio contra Reum Injuriarum procedere, eique pænam ar- 
E bitrariam 
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bltrariam imponere debere ? Praſertim fi ab injurmto Officium 
ejus fuerit imploratum. Carpz. p. 2. 296. 

Bo r ſuppoſing it to be ſtill queſtionable, Whether 
that Method may be us'd in ſuch a Caſe by the Judge of 
any other Court? No Doubt can be made of it in reſpect 
to any Academical Judicature, particularly to this of ours. 
Inquirit Tudex ex Officio de Injuria facta Scholari, & in iſto 
caſu eſt ſpeciale quod Judex ſine Accuſatore inquirat de privato 
crimine, ſays Maranta de Inq. n. 159, adding, Ita tenet Bal- 
dus in Authent. Habita. Pro Injuria Scholaribus illata, Fudex ex 
ſuo Officio procedere & inquirere poteſt, nemine petente, laith Re- 
buffus, Niv. 105. Locorum Rettores poſſunt & debent de Injuria 
Scholaribus illata inquirere atque ex Officio procedere, ſays Lutias, 
p. 98. and quotes a great Number ot Authorities for it; 
tho' he, as well as Maranta, is of Opinion, That this is a 

eculiar Privilege belonging to Members of Univerſities. 

That the Judge of this Court may, and ought ſo to pro- 
ceed upon Occaſion, none I believe will henceforth make 
the leaſt Doubt, who ſhall again conſider the Words of 
our Charters, Tam ex Officio quam ad ſectam Partis Inquirant, 
referring, as they plainly do, to Cauſes of Injury, as well 
as to any other that is Cognizable in this Court; and it 
we conſider the Reaſon of the Thing, to ſuch a Cauſe ra- 
ther than to any other: To this agrees the conſtant Uſage 
of the Court, where the Aggriev'd in Cauſis Injuriarum, i. e. 
of Defamation, which take up a very great Part of our 
Regiſters, implore of Courſe, as I have ſaid, the Judicis 
Offcium. But to omit nothing that may ſerve to remove 
the Scruples of thoſe Gentlemen, who tlunk this Method to 
be proper only for Crimes that are of a deeper dye than 
that which gave Occaſion to the Proceedings which are 
now call'd in queſtion: I can aſſure them, That if they 
will be at the Pains to open our Reger, they'l there find 

the Vice-Chancellor, or his Deputy, fitting in Judgment 
twice or thrice in the Week, and — Cauſes of 
all Sorts, that come within his Cognizance, according to 
this Method; there being no Grievance ſo ſmall, whether 
Publick or Private, to which he does not of his own Mo- 
tion apply a proper Remedy: No Offence ſo flight againſt 
the Publick Laws, the Statutes and Privileges of the Uni- 
verſity, or Good-Manners, which he does not animad- 
vert upon ex Officio mero implorato wel promoto, He calls _ 
ers 


ſters before him for ill-uſing their Apprentices, and A 
rentices for diſobeying their Maſters ; Victuallers for ſel- 
ing in ſcanty Meaſure, or without a Licence; Fencing 
and Dancing-Maſters for ſetting up School within his Ju- 

riſdiction; Townſmen for going a Courting or Shooting 
with Scholars; Scholars for being out of their Colleges at 
unſeaſonable Hours, or for any Petulance they may have 
been guilty of in their publick Exerciſes. A Townſman 

calls his Neighbour's Wite by an ugly Name, the Vice- 

Chancellor's Officiam is implor'd upon the Occaſion, the 

Offender is call'd before him, the Party griev'd is admit- 
ted ad Eſtimationem Injuriæ, which the Vice-Chancellor mo- 
derates according to his Diſcretion, and ſometimes con- 
demns the injurious Perſon to a publick Recantation, &c. 

Ir for the Reaſon now mention d, the Judge of this 

Court cannot proceed ex Officio in the preſent Caſe, the 
fame Reaſon may be urg'd more 3 againſt the Uſe 
of that Method in any other Caſe : And then the Clauſe 
in the Charter ex Officio inquirant, will be brought to ſignify 
nothing at all : There being no Oftence or Grievance that 
can come within his Cognizance, which is not of an in- 
ferior Nature to this Crime. Felony and Mahim are except- 
ed out of his Commiſſion. And ſurely Stealing to the Value 
of a Crown, or ſlightly Wounding a Man's Perſon, are 
not of a more heinous Nature, than Defamation and Ca- 

lumny. Moraliſts account Crimes of this Sort, to be more 

Atrocious than any Robbery, and to come little ſhore of 
Murder, as every Ingenuous Man ſets a greater Value upon 
his Credit than — his Money, and in ſome Caſes, as 
reat or greater than on Life itſelf. Libelling hath ever 

| Foo accounted the moſt criminal Sort of Defamation, as it 
ſpreads the Scandal fartheſt, and makes it laſt the long- 
eſt. By the Law of the Twelve Tables, it was a Capital 

Crime, as it is according to the lateſt Reſcripts of the 
Code. In the middle Ages of the Roman Government it 
was always thought worthy of a Civil Death, or of what 
is worſe than Death, perpetual Infamy. Our Statutes de- 
clare it to be one ot the greateſt Crimes that a Member 
of the Univerſity is capable of committing, by making 
not only thoſe that write, but ſuch as ſhall report the 
Contents of a Libel, liable to Expulſion; which is the 

greateſt Puniſhment that can be inflicted in this Place. 

E 2 Hegz 
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HRE I find it convenient to take Notice of a Vulgar 
Error which hath prevail'd of late, in that Place eſpecial- 
ly, where one would think it ſhould be the leaſt enter- 
tain d; I mean, an Opinion, That every extrajudicial 
Account of any wicked Man's Practices, ought to be reputed. 
and ai as a Libel, be that Account ever ſo true, or 
thoſe Practices ever ſo miſchievous to the Publick. An 
Opinion which never was in the leaſt countenanc'd by. 
the Civil Law, or by our Common-Law either, till a Judg- 
ment paſs'd upon an extraordinary Occaſion, in a Court 
of abſolute Power, came, I know not how, to be taken 
tor a Precedent elſewhere. The Civil- Lau does not only 
. Impunity to thoſe that ſhall make and publiſh ſuch 

iſcoveries, whether in or out of Judgment, by Cap. 18. 
F. de Injur. & famoſ. Libell. but encourages them with the 
Hopes of Reward, in Caſe they ſhall be ready on Occa- 
tion to make good their Allegations, L. anic. C. de Famoſ. 
Libel. For as Wiſe Governments diſtinguiſh themſelves by 
the Care they take that no heinous Crime ſhall paſs un- 
puniſh'd, they always account it a meritorious Act to de- 
ret ſuch Crimes: Thoſe in Authority having by that 
Means an Opportunity put into their Hands of calling 
the Criminals to account, who might otherwiſe, in very 
many Caſes, eſcape unpuniſh'd, conſidering how few pri- 
vate perſons have the Courage or Ability to proſecute any 
— Offender. Nor can any Inconveniency ariſe from 
ence, if due Severity be uſed in the Chaſtiſement of 
Calumniators. But to puniſh them as ſuch, who in order 
to px a Stop to ſome great and general Miſchief, pub- 
lickly charge wicked Men with their real Crimes, and 
are ready, when ſummon'd, to make good the Charge, 
and can by no other Means have acceſs to Juſtice, this 
might look like eſtabliſhing Iniquity by a Law; or at 
lealt, making the Law, which was deſign'd to protect the 
Innocent, become the Criminal's great Security. Here 
in England, till the foreſaid Precedent came to be blindly 
tollow'd, Falſhood was always thought as neceſſary to a 
Libel, as Malice is to Murder; and it it be not thought as 
neceſſary now, I cannot ſee to what Purpoſe a Man ſhould 
proſecute another for having Libell'd him, if he cannot by 
that Means clear his own Reputation, but will rather con- 
firm the World in the Opinion of his Guilt, if he does it 


upon 
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upon Aſſurance that the Defendant will be condemn'd, 
whether what he hath written be true or falſe. For this 
Cauſe, I am Commiſſion d by the Complainant in the pre- 
ſent Caſe, to tell the Defendanr, That as our Court here 
proceeds according to the Civil-Law, none of thoſe Defa- 
matory Articles contain'd in his Libel will be charg'd: 
to his Account, that have any Ground or Colour of 
Truth in them, in Caſe there be any ſuch Articles, as L 
am fully perſuaded there is not one in all the Libel. I 
will venture further, and do hereby invite the ſaid De- 
famer to make his Appearance in Court, with a Promile, 
That the Party aggriev'd ſhall withdraw his Complaint, . 
and deſiſt from any further Proſecution of this-Caufe, in 
Caſe he, the ſaid Defamer, will bring ſufficient Proof of 
but any one of thoſe Articles, or, which is more, if the 
Complainant ſhall not make it appear to be highly probable, . 
that all and every of the ſaid Articles, are not only noto- 
riouſly.talſe, but known to be ſo by the Libeller himſeli. 
If after ſuch an Invitation, he ſhall continue to conceal or 
withdraw himfelf from Juſtice, who is there will blame Mr. 
Vice-Chancellor, if he ſhall continue the Inquiry to find. 
him out? tho' he will not in that Caſe, have much greater 
Cauſe to continue the Inquiry, than he had to begin it, 
ſince the Falſhood of the Libel was no leſs notorious in this 
Place, than the Malice at the Time when it was firſt pub-- 
liſh d; as appear 'd from that Univerſal Horror and Indig- 
nation with which it was then read. | appeal to all that are 
acquainted with rae Parties concern d, Whether they were. 
leſs mov id at what they read in this Libel; than at the Ac- 
count of that Aſſaſinate for which Coke and his Accom-- 

lice were executed t other Day at Bury * Or whether they 
thought this Attempt to Murder an innocent Man's Re- 
putation, to have been manag'd in a manner leſs Barbarous 
and Butcherly than that? 

Ir ſhould, one would think, look like an Affront upon: 
the Publick, to imagine that there needs an Apology for 
a Magiſtrate's endeavouring by any lawful Means to bring 
ſuch an Offender to Jnſtice; ſince by forbearing to do 
ſo, he muſt make the Offender's Crime his own, and be- 
come Guilty of all the Wrong which he hath Power and 
Authority to redreſs and does not. For he that refuſes 
to do Juſtice in ſuch a Caſe, 1s as he that does the In- 


jury 


jury. It would, I am ſure, be a real and as great an 
Affront as can be imagin'd, upon any Perſons in High 
Place, to apprehend that they will interpoſe their Pow- 
er in order to Areen ſuch an Offender from Juſtice. If 
any Man of Honour ſhall be apply'd to for that Purpoſe, 
I will not pretend to tell what anfwer he'l give, but 
J believe none will wonder, if it be like to that Gen- 
tleman's at Bury, who being deſir d to intercede for Cole, 
reply d that he would aſſoon become an Advocate for the De- 
vil. 

I AM aware that the greateſt Objection of all remains 
ſtill to be anſwer'd, which is, © That, allowing it to 
ebe lawful for the Vice-Chancellor. to proceed by way 
«© of Enquiry ex Offcio in ſome Caſes, and that he is ſut- 
* ciently auchoriz'd to uſe that Method in the preſent 
«© Caſe, yet he is {till to blame for having proceeded al- 
ce ter an undue and illegal Manner. 

Id order to take off this Objection, I ſhall inſtead of 
troubling my Reader with a long Bedroll of Authorities, 
deſire him only in Caſe. he hath in his Study, or can 
borrow, any Civilian or Canoniſt, any Schoolman or Summiſt, 
or Lexicon Furidicum, be the Author of what Country or 
what Religion ſoever, who treats of Judicial Proceedings 
according to the Practice, which hath prevail'd for theſe 
4 or Foo Years in any Part of Europe, where- ever the Civil 
or the Canon-Law is in uſe, that he will look for Inquiſitio 
in the Index, or in 1ts proper Place, and he will there in 
all Likelihood find what will put an End to the preſent 
Diſpute, I mean that which will diſcover to him the 
true Import of this Clauſe in our Charters, Ex Officio in- 
quirant, i. e. how it was underſtood all the World over 
when thoſe Charters were given. 

THis is what thoſe Authors almoſt univerſally agree 
upon, viz. That there is a general Enquiry and a ſpecial. 
The Special, which I ſhall have no farther Occaſion to men- 
tion at this Time, is when a Certain Perſon charg'd with a 
Crime, is brought to a Formal Tryal, and the Witneſſes 
for and againſt him examin'd upon Oath. 

Txe General Enquiry is, as my Authors commonly ex- 
preſs It, a ca certam Perſonam &. Or As they ſometimes 
lay, it is cantra nullam Frſonam, which I deſire thoſe Gen- 


tlemen to take Notice of, who think it a great _— 
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dity, that a Man Thould be ſummon'd to give Evidence 
againſt No 1 This Enquiry is twofold, being either 
what ſome call, 

Generaliſſima, when not only the Perſons that are to be 
enquir'd after, but the Crimes likewiſe: are as yet uncertain, 
or not diſtinctly known to the Enquirer. Such an En- 
quiry is injoyn'd the Governor of a Province, by the 
Law before quoted F. de Offic. Prefid. Such is That, which 
is, or ought to be made upon General Articles publiſh'd 
before a Biſhop's or an Archdeacon's Viſitation ; or upon 
the Charge given by a Judge in his Circuit, to the Grand- 
Inqueſt of a County. : 

Ir is properly call'd Inqui/itio general, that is made af- 
ter a Delinquent, when his- Crime is notorious and cer- 
tain, but his Perſon as yet uncertain or undiſcover'd, 
wnich is the very Caſe now under Conlideration, as when 
a Man is found murther'd, but the Murtherer lies con- 
ceal'd; a Houſe is fer on Fire, but no Body knows who 
did it; a Robbery has been committed, but the Thieves 
are fled. Now that which is the Duty of a Coroner, a 
Juſtice of the Peace, any Town-Magiitrate or Grand- Jury 
in theſe or the like Caſes, is, if I miſtake not, much the 
ſame with what the Cimilians propecly call b:9uifitio gene- 
ralis, with this Difference as has been before obſerv'd, 
that they who manage the Inquiſition here in England, 
take preparatory Informations upon Oath, which the Ci- 
vilians will not allow of. In this Enquiry, as the fore- 
mention'd Authors of all Sorts agree, the Judge or Ma- 

iſtrate calls before him ſuch Perſons as he thinks capa- 

le of making any Diſcovery of the Malefactor or Delin- 
quent, and without naming any Man himſelt (tor that 
might bring a Scandal upon ſome innocent. Perſon) In- 
terrogates them what they know, have heard, or believe 
concerning the Man, whoever he is that committed the 
Fact. It he finds that there is a general Suſpicion, Com- 
mon Fame, or poſitive Evidence againſt any Man in par- 
ticular, he then proceeds to the ſpecial Enquiry. As when 
a Bill or juſt Cauſe of Suſpicion is found by the Grand 
luqueſt, the Matter is tranſmitted to the Petty-Jury, 
who are to try whether the Perſon ſuſpected be really 
Guilty or not. | 
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"Taxex the. whole Proceſs briefly ſumm'd up in the 
Words of Carpzovins, a very good Proteſtant : 

Si Judici non liquet, an & a quo certe delidtum Commiſſum 
ſit, Generalis ab eo inſtituitur Inquiſitio per Informationis aſſumptio- 
nem generalem, ex Depoſitione Teſtium ſummaria, b. e. ablque 
Juramento, ſuper ipſum fattum, perſonas, famam, aliaſque cir- 
_— & qualitares, Lug eſt quaſi preparatoria ad 1nveni- 
endum delictum, & delicti auctorem de quo nondum Curia 
habet notitiam. Quod ſi poſtea ex Inquiſitione generali Judex 
tum de delicto, tum de auctore delicti notitiam ——— conſecu- 
tus eſt, ſolet adverſus illam perſonam ſingulariter & in ſpecie 
ex Officio inquirere, ne maleficium hoc ei ſit impune, Par. III. 

107. 

WV, 5 is what ſome, as I have ſaid, call the Generaliſſima, 
when the Delietym and Delinquent are both unknown. 
In another Place, he ſays, That | 

CoNnsT1To aliqualiter de Deliclo, Fudex in genere Informa- 
tiones aſſumendo, eos qui vel crimini adfuerant, wel præſumtive 
de eo notitiam aliquam habent, citare, & per defamationem nemi- 
nem nominando, in genere interrogare deber, an Auttorem criminu 
ſciant, vel ſaltem praſumptionem ad verſus aliquem & qua ex 


rat lone ac en habeant, & quid de hoc fatlo ſentiant. 


Hocque modo Fudex 1 ive ſummarie dicitur inquirere. 
Quæ Inquiſitio generals ſive ſcrutinium ſummarium wocari ſolet. 


Ex quo Fudex de indiciis contra certam aliquam „ . infor- 
matus, fi ea veriſimilia & ſufficientia arbitretur, ad ſpecialem In- 
quiſitionem tute progredi poterit. Et fic totum mundum proce- 
dere ſolere dicit Innocentius; who wrote about Five hun- 
dred Years ago; and ſo ſays Bartolus, and Baldus, and Ma- 
ranta, and Julius Clara, Farinacins, Menochius, and Mat- 
theus ; and ſo ſay they all, if we can confide in the Autho- 
rities quoted by thoſe J have nam'd, and others; few of them 
perhaps will be found, who after having dehver'd their 
own Sentiments, do not add in the ſame or the like Words 
with Innocentius, & ſic per totum mundum procedi ſolere, and 
with Julius Clarus, That De Jure Civili hodie in quocunque Caſu 

rmijſum eſt Fudici procedere ex Officio, & fic per Inquiſitionem. 
Bur I -queſtion much, whether there be any Judicature in 
the World more {ſtrictly bound than ours is, by the Sa- 
rates Which we are ſworn to obſerve, to proceed according 
to the CiviLaw, as that Law ſtood when thoſe Statutes were 


made, 
THe 


(4) 

Tur Schoolmen all of them, ſcarce a Man that 1 know 
of excepted, ſpeak of this Matter juſt as the Lawyers do. 
But there being many Feſuits of char Number, I muſt be 
cautious how I uſe their Teſtimony, having been not long 
ſince accus'd by one concern'd in this Caule, of a D 
to introduce the Porengueze Inquiſition into Englend. But 
if there be, or ever was any ſuch Plot on Foot, I believe 
it would be no difficult Matter to throw it upon the Presby- 
terians, Dr. Ames, who in his Time was one of the moſt 
eminent Leaders of that Party, having written what might 
render him much more liable to ſuch a Suſpicion chan I 
can be, 7 e ace Sh 1 

Pertinet ad Officium ici, ſaith he, procedere per dm 
Erpuiftions,, abs nulla eſt Era alicujus Aer Naw. 4660 
hoc, 1. Fudicia omnia penderent ex arbitrio accuſatorum. 2. Ju- 
ſtiria illa ceſſaret, que neceſſaria eſt ad atrocia vltia ooercenda, 
ac ad remp. purgandam & conſervandam. 

AcarNn, Non fatisfacit Offcio ſuo Fudex, [i cognoſcat caſus ad 
ſe dilatas, nifi eafdem ex occalione prudenter perveſtiget, 
Fob xxix. 16. Prov, xxiv. II, 12. 

FURTHER, Inquiſitio illa que dicitur Generalis, qua in genere 
& moderate queritur de obſervantia legum & de criminibus ad ver- 
ſms leges admilſis, tam im Fecleſia quam Repub. eſt admogum 
utilis & congruens ration ac Officio eorum qui habent curam Com- 
munitatis, This he proves from Ads xv. 36. Deut. xiii. 14, 
and xxi. 1, 2, Or. 

To the Point in queſtion, & prins conſtet de Crimine com- 
miſſo, & Author ſit plane occultus, e. g. Facet in via publica 
homo trucidatus, vel conſtat domum alicuſus eſſe dirutam wel direg- 
tam; tum generalis tantum [nquiſitio debet fieri, an ſcil. Infamia 
wel _ probabilis alicui adbæreat circa Crimen admiſſum. 
This he proves from the Places before quoted, Er ex ana- 
logica Inquiſitionis extraordinariæ habita de Anatbemate, Joh. vii. 

By the Way, it one may Judge of the reſt, by this 
Dr. Ames, it is not for nothing, that the Presbyterians have 
been ſuſpected to hold Correſpondence with the 2 
as may be gather'd from the following Poſition of his. 
Nemo non antea infamatus de delicio, de quo inquiritur, tenetur 
[eipſum prodere & accuſare, etiamſi ſub Juramento interrogetur, 
an noverit aliquem talis delicti reum. 

AxorhrR Presbyterian Divine, Profeſſor River, who ne- 
ver that I know of lay on any ſuch Suſpicion, —— 

ta 


Ca) 


juſt as the Feſuits do about this Matter; but having cloy'd 
my Reader already with 8 I ſhall trouble him 
with no more than the following Words of River, Notan- 
dum eſt, eſſe Inquiſitionem generalem & 8 Gencralis «ſt, 
quando Jude non inquirit ſpecialiter de aliqua Perſona (conſe- 
quently ſummons in Witneſſes to give Evidence againſt 
No- body) ſed in genere, an ſint facinoroſi homines in provincia, 
civitate, vel loco; aut quando noto crimine, & ignoto auctore 
generaliter inquiritur quzs commiſerit? Specialis eſt cum Judex in- 

quirit nominatim de hoc wel illo N 
Ovx Vice-Chancellor was proceeding by a Method and 
in a Manner ſo univerſally approv'd of and practic'd 
throughout the World, upon a Crime which for its Kind 
is the greateſt of any that our Carters impower him to take 
Cognizance of, and in Degree the moſt Atrocious of that 
kind, when he was ſerv'd with an Inbibirion, by the Maſter 
of 77—y's Procurement, as tis ſuppos d. How the Reve- 
rend Judges of the High Court of the King's-Bench will re- 
ſent their being ſurpriz'd into ſuch a Thing: or how the 
Univerſity will vindicate the moſt valuable of her Privi- 
leges, which being once taken from Her, She muſt bid 
Adien to all the reit, from ſo manifeſt and unprecedented 
a 1 a private Member ought not ſo much as to 

e. 

i Bur as one concern'd in the Cauſe, I may, I hope, be 
allow'd to inquire, What ſhuuld move this Gentleman ta 
a Procedure fo ſeemingly contrary to thoſe Sacred In- 
gagements which we are all under, to maintain that Pri- 
vilege, as well as the reſt. He was call'd upon by his 
Supericr, whom he is ſworn to obey, quatenus jus Tage eſt, 
to give an Account of what every Body ſuppoſes him to 
have ſome Knowledge of, and that in order to prevent giv- 
ing the like Trouble to his Friends and Confidents, who 
had they been cited before him, would in all Likelihood 
have given ſuch Information, as muſt have oblig'd 
Mr. Vice-Chancellor to have ſent him a quite dit- 
terent Summons ; and forc'd him to come not to the 
General Iuquiry, were he might have appear'd with- 
out Prejudice to himfelf or Cauſe; but to the Speci- 
al, where he wou'd have been treated as a Criminal. 
Hitherto he had no Hardſhip put upon him. But he was 
afraid, they'l ſay, leſt ſome unlawful Interrogatories ahh. 
| | e 


(43) 8 


de put to him. His Prefer in that Caſe would have told 


him, that he was not oblig'd to anſwer nf quatenus ad id 
de jure tenetur. But ſuch a Refuſal, they'l ay, might have 
render'd him ſuſpeted. Suppoſing this, it was neverthe- 


leſs the Vice-Chancellor's Duty to examine him; and his to 


obey the Summons. But every one knows him to have 
been ſo ſtrongly ſuſpected betore, that he cou'd not be 
more ſo upon that Account. It the Suſpicion was ill- 
rounded, it was now in his Power to clear himſelf. If 
je were guilty, he had now, what next to Innocency it- 
ſelf, an honeſt Man, a Chriſtian, &c. would moſt deſire; 
a fair Opportunity to acknowledge and repair the Wrong; 


he had done, without being put to the Diſgrace of a. 


Tryal. 
Ik there hath been any. Thing irregular in the Pro- 


ceedings, it is what he of all Men living hath the leaſt 
Cauſe to complain of. He hath not been dealt with ac-- 
cording to the Rigor, or to what ſome may take to be 
the manifeſt Intention of our Satutes, which if they did 
not oblige the Vice-Chancellor to proceed in a more 
ſummary Manner, would moſt certainly have juſtify'd 
him, had he without more ado begun with the Special 
Inquiry; Common Fame, if it appear'd probable, would 
in the Opinion of all Lawyers, have been Warrant 
ſufficient for his ſo doing. Bur in this Caſe there was, 
as moſt People think, a Moral Certainty, ariſing from 
ſuch Preſumptions, as did not only beget Suſpicion, but 
force a Belief. There are ſome Preſumptions in Law 
ſo ſtrong, that the Court will ſuffer nothing to be 
pleaded againſt them, and are taken for Proof, tho? 
ſupported by no poſitive Evidence. If there be any 
ſuch in Equity, it muſt be thoſe, which will ſuffer 
no Man to doubt of the Matter in Queſtion, ſuch are 
ſome of theſe, and therefore might perhaps have been 
taken for full Proof, in a Court where the Judge is bound 
to proceed, Sola rei weritate inſpecta. They might no doubt 
have been rank'd with thoſe of an inferior Degree, which 
yet are of force ſufficient to transferr the onus probandi u 

on the Adverſe Party, and conſequently to oblige the 
Gentleman we are ſpeaking of, to clear himſelf. In this 
Caſe the Lord Coke agrees with the Civilians, That fabitur 
preſumtioni, dummodo probatur comtrarium. But a milder and. 
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more round-about Courſe was taken, of which, if a 
Man had cauſe to complain, it was the Party: grier 
whole Reputation lies a bleeding, till this Matter ſha 
be brought to a deciſive Iſſue. The Perſon who was 

handled 1o gently, in ſo odious a Cauſe, he ſurely. ought 
to have forgiven this Wrong. But he has now made it 
a Publick Cauſe, in which the whole Univerſity are as 
much or more concern'd than any Private Man can be: 

. He has drawn the Eyes of the World upon us, who will 
be attentive to what we are doing in this Matter; and 
in Caſe we affect any further Delays, will be apt to think 
ot us what is more ealy for the Reader to imagine, than 
it for me to expreſs. 51 | 
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